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Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, DC 20549

Artention: Filing Desk

Re: Excelsior Funds Trust (the “Trust? g 100
Ecomuntis ol h el < WR 2

Ladies and Gentlemen:

On behalf of the Trust and pursuant o Section 33 of the Investment Company Act of 1940,
as amended, we hereby transmit for filing a copy of a class action complaint that was
otiginally filed on March 22, 2004, in the Southeta Disrrict of New Yotk of the United
States Distrct Court, against The Charles Schwab Corporation, Charles Schwab & Co., Iac,
U.S. Trust Cotporation, N.A., United States Trust Company of New Yortk, Frederick W.
Worham, Rodman L. Drake, Ralph-E. Gomory, Mel Hall, Jonathan Piel, Rogex M. Lynch
and John Does 1-100, as Defendants, and the Trust and the Excelsior High Yield Fund of
the Trust as Normnal Defendants.

We have enclosed a pre-paid, self-addressed envelope and kindly request thar you return a
copy of this letter with evidence of filing. )

Should you have any questions regarding this mattex, pleasc do not hesitate to contact the
undersigned at the above number. Thank you.

Very truly yours,

Brian F. Hurley
of PAUL, HASTINGS, JANOFSKY & WALKER LLP

NY55/355808.0




o cnomsmcr o JUDGE KRAM

IN THE UNITED STATES DISTRECT COURiEﬁ
FOR THE SOUTHERN MISTRICT OF NEW YORK

RICHARD ELLIOTT, derivatively on behaifofthc O 4: CV
EXCELSIOR HIGH YIELD FUND, 2 26 2

Plaintiff, f CIVIL ACTION NO.

V.

THE CHARLES SCHWAB CORPORATION,
CHARLES SCHWAB & CO., INC., U.S. TRUST
CORPORATION, N.A., UNITED STATES '
TRUST COMPANY OF NEW YORK, _
FREDERICK W. WONHAM, RODMAN L. " JURY TRIAL DEMANDED
DRAKE, RALPH E. GOMORY, MEL HALL,
JONATHAN PIEL, ROGER M. LYNCH and ~ ° ‘ -
JOHN DOES 1-100, : y

Defendants, - g

EXCELSIOR HIGH YIELD FUNDand . ' - | CoE
EXCELSIOR FUNDS TRUST, . o g B

Nominal Defendants.

: Plamtlff, Richard Elli-ott, derivatively on behalf of the Excelsior High Yield Fund é.nd
Excelsior Funds Trust, hereby compiains against the defendants as follows:
|  IURISDICTION AND VENUE
_ L. This Court has jurisdiction over this action pursuant to Section 44 of the lnvestment
Company Act of 1940 (“Tnvestient Compeny Act”), 15 U.S.C. § 80a-43, and pussuant to 28 U.S.C.

§ 1331, as the action arises under the laws of the United States.




2. This Court 2lso has supplemental jurisdiction, pursuant to 28 U.S.C. § 1367(a) over .
: tixe state law claim asserted herein, asAit is part of the same case or contmveréy as the IﬁVestment
Company Act claiﬁ;. |
3. Venue is proper in this judicial district becanse some or all of t_hé défendants’conduqt |
business in this district and some ofthe wrongful acts alleged herein took p[ac§ or oﬁginated in this E
district. In addition, the deféndants maintain headquarters in this district. .. :

4, In connection with the acts a!nd practices alleged herein,l defendants directly or
indirectfy Qsed the mails and instrumentalities 6f inferstatc cbmmerce, including, but not limited to,
the mails, iﬁtemrate ielephone communications, and the facilities of the national secmitit__as mmkets; :
PARTIES

5. Plaintiff Richard Elliott purchased shares of Excelsior High Yield Fund énd continues

to hold such shares.

Excelsior Defendants
6. Defendant The Charles Schwab Corporation is one of the nation’s largest financial

services ﬁrm.s-.engaged,- through its subsidiaries, in providing securities brokerage and related
_ ﬁnancxal services for over 7 million active accounts. AThe Charles Schwab CorpdraﬁOn maintains
its principal place of business at 101 Moﬁtgomery Street, San Francisco, CA 94104. The Charles
Schwab Corporation aIso-mainﬁins offices thhm this judicial District. |

7. Defendant Charles Schwab & Co., Inc., is part of one of the nation’s largest financial
‘ser.vices forms engaged, through 1ts subsidiaries, in providing securities brokerage and related

financial services fér over 7 million active accounts. Charles Schwab & Co., Inc., maintains its




principal place of business at 101 Montgomery Stréet, San Francisco, CA 94104, Charles Schwab
& Co., Inc., also maintains ofﬁce§ within this judicial District,
8.  Defendants Charles Schwab & Co., Inc,, and the Charles Schwab Corporation are
co]l;':cl:ively referred to as “Charles Schwab.” |
| 9. Defendant US Trust Corporation, N.A., is a wholiy owned subsidiary of Charles
Schwab. Itis an investment adviser under the Investmentlz_\dvisem Act and igthe investment adviser
of the Ekoélsiér Farrﬁly of Funds. U.S: Trust Corporation, N.A.; maintains it principal place of
business at 225 High Ridge Road.,‘ Stamford, Comnecticut 06905,
10.  Defendant United States Trust Company of New Yorkis a 'whqllylbvi;med subsidiary
Aof Cﬁarles Schwab. It is an invés’anent adviser under the Investment Adviser’s Act and is the
- investment adviser of the Excelsior Family-of Funds. Unit_ed States Trust Company c; f New Yorﬁ
maintains its principal blace of busiﬁgss at 114 W. 47" Street, New York, New York 10036. 7
I1. Defendants U.S. ’ﬁ'ust Corporation, N.A., and United States Trust Compar_ly of New
York are collectively referred to as “U.S. Trust.” | |
12.  Thetrue names and capacities (whether individual, corporate, associate, or otherwiée)
of defendants Does 1 through 100, inclusive, and each .of thm:h, are unknown to plaintiff, who sues
séid_défendmts by such fictitious names. Plaintiffis informed and believes and thereon alleges that
each of the defendants fictitiously named herein is legally r&mmible for some actionable manner
for the events described herein, and thereby proximately caused the damages to the plaintiff, the
| Fund, and the other Fund holdém. | |
13.  Charles Schwab and U.S. Trust are referred to collectively herein as the “Excelsior

Defendants.”




Trustee Defendants

14, Thé following individuél defendants, the “Trustee Defendants,”™ were, at all rele_vént
times, Trustees of the Trust and the Fund. Unless otherwise noted, the business address of each
Trustee is One Freedman Valley Drive, Oaks, Pennsylvania 19456:

Frederick 5. Wonham (Trustee since 1997);
Rodman L. Drake (Trustee since 1994);
Ralph E. Gomory (Trustee since 2001);
Mel Hall (Trustee since 2000); ]
Tonathan Piel (Trustee since 1994); and -
Roger M. Lynch (Trustte since 2001.

me e o R

The Trustees select the managers, advisers and officers of the Excelsior Funds, have a
fiduciary duty to the Excelsior Funds and its benéﬁciaries, and a duty to preserve the aésete of time |
Excelsior Funds including the Fund. Moreover, the business and affairs of the Fund are managed
by the Board of Directors/Trustees. o ' |
Nomipa} Defendants

| ‘1'5.' Nominal Defeﬁdanl Excelsior Funds Trust (the ;‘Exoelsior ;I’rus_t” or the “Trust”) is
registered under the Investment Company Act of 1940, as amended, as an open-end diversified |
mamgmneht inv&stme'nf éompany. The Trust was established under the ]Ia‘;vs- of the State of . -
‘'Delaware on May 11, 1994, The Trust offers shares in several managed investment portfolios. '1'"he
Trust holds the assets of Excelsior High Yield Fund. The pﬂncipal place of business of the ~Trﬁst
is 66 Brooks Drive, Braintree, MA 02184.
16." Nominal defendant Excelsior ngh Yield Fund (the Fund”) is a portfolio of the

Trust. The Fund’s assets are held by the Trust and the Fund is managed by the Trustees and advised

by U.S. Trust.




. PRELIMINARY STATEMENT |

. 17.  This derivative action is brought to recover damages for injuries to the Fund, and
indirectly to its shareholders, cansed by the de_fmdaﬁt_s’ participation in, or ailowance 6f, unlawful -
trading activities in the Fund. )

18. “ Like all other mutual funds, the Fund’s shares arev valued _onée a day, at 4:00'p.rn.
Eastern Time, -following the close of thé financial markets in New. York. The price, known as the
Net Asset Value (“NAV™), reflects the clqsing prices of the secorities that comprise a particula;.

fund’s portfolio plus the value of any uninvested cash that the find manager maintains for the fund.

- Thus, although the shares of a mutual fund are bought and sold all day long, the price at which the

shares trade does not change during the course of the day. Orders placed any time up to 4:00 p.m.

: are;priced at the day’s NAV, and orders placed after 4:01 p.m. are priced at the next day’s NAV.

This practice, lﬁnown as “forward pricing,” has been required by law since 1968.
19.  Because of forward pricing, mutual funds are susceptible to a manipulative practice

known as “late trading.” Late trading is the unjawful practice of allowing some investors to purchase

mutual fund shares after 4:00 p.m. at that day’s NAv; even though such after-hours trades should

be pribed at the next day’s NAV. Late traders seck to take advantage of events that occur after the
Elose of trading on any given day, while purchasing shares of mumal funds at prices tﬁat do not take
those events into consideration. For exa:hple, if a mutnal fund invests in the stock of a particular

company that announces positive results at 5:00 p.m. after the close of trading, a late trader gets to

buy shares of the mutual fund at the 4:00 p.m. price, which does not reflect the favorable

inforration. When trading opens the next day, the price of the effected company’s stock will rise,




causing the fund’s NAV to rise. The late trader can either hold onto his mutual fund shares, acquired
at yesterday’s cheaper price, or sell those shares and realize an immediate profit. |
20.  The effect of late trading is to reduce the amount of revenue paid to the mutual fund
for the late trader’s shares. Because his purch;ases were placed after 4:00 p.m. on &e ﬁrst day;, the
: late trader 'shoﬁld hz;ve been charged the séoond'day’s higher price for the shares. Instead, he paid
i “the lower amount to the mutual ﬁ.llnd and keﬁt the difference as his individu.al’p-r'oﬁ_t. The late
trader’s profit is revenue thhheld from the mutual fund.
21. A.nother mampulauve prasnce used to exploit forward pricing is known as “timing,”
which involves short-term “in-and-out” trading of rnu_tual fund shares designed to exploit the effect
of forward pricing. One timing scheme ié “time zone arbitrage,” whic]_:n seeks to take advantage of
the fact that some funds use “stale” prices to calculate NAV. These prices are “stale” because they |
do not necessarily reflect the “fair value’; of such securities-as of the time the NAVis calculated.
A typica} example is a U.S. mqtual fund that invests in Japanese companies. Because of the time
‘ zone diﬁ'erenée the Japanese markcts clos.cs at 2:00 a.m. New York time. When the NAV is -
calculated al 4: 00 p mix New York, it is based upon market mfomabou tiaris fourteen hours o]d - :
if theic i 1.'..’.;".'5.7 bc...n DOSIthC market moves' during the New York tradmg day thm Wik -n.-ls..:ﬂ'i.ﬁr. ’ i
Japanese market to rise when it opens later, the stale J apanese prices lwﬂl not reflect them and ﬁxe
ﬁnd’s NAV wilf be arﬁﬁcial]y low. Put another way, the NAV does not ref_]é,ct the true current
market value of the stocks held by the fund. On such .a day, a trader who buys the Japanese fund at -
the “stale” price is virtually assured of a profit that can be realized the next day by selling. By :

“timing” the fund, an investor seeks tg earn repeated profits in a single mutual fund.




22.  Another “timing” scheme is “liqtﬁdity arbitrage.” Uﬁder this scheme, a trader seeks
to taice advantage of stale prices in certain mfrequently ﬁaded investments, such as high-yield bonds
or the stock of small capitalization companies. The fact that such securities may pot ha#e traded for
* hours before the 4:00 p.m. closing time can render the fund’s NAV stale, and thus open it to being
timed. | A
| 23.  The device of “timing” is inconsistex.;t with and inimical to the purpose of mutual
_ funds as l-ong-tenn nvestments. Mutual Fﬁnds are designed for buy-and-hold mvcstors, and are
thereféfe_ the preferred investment instruments for many retirement and savings accounts.
Nonetheless, t;enain investors attempt to make quick in-and-out trades in o;der to exploit the
 inefficiency of forward pricing. | |

24.  The effect of “timing’; is to artificially increasé the frequency of transactions in a

mutual fund, aﬁd cons:quentlyilncrca'se the fund’s transaction costs substantially ebove what would . .

be ingurred if only bﬁy—and-hold investors were trading in the fund’s shares. 'fhe increased

transaction cbsts,-as well as adciit:ional capitﬂ gains taxes, reduces the assets of the fund and in tun

I NAVE IR |
 THESCREME WITRIN THE EXCELSIOR FUNDS

25.  On September 3‘, 2003, the New York State Attorney General Elliot Spitzer (the
“Attorney General”) attacked the mutual fund industry by ﬁling a complaint charging fraud aga@st
Edwa:d Stern and Canary Capital Partners, LLC (“Canary”) in connecﬁon with the unlawful mutual
A practices of late trading and timing, More specifically, the Aﬁomey General alleged the foll_c;wing:
“Canary developed a complex strateéy that allowed it to in effect sell mutual funds short and profit

on declining NAVs.” Additionally, the Attorey General alleged that Canary set up arrangements |
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with Bank of America, Bank One, Janus; and Strong to late trade and time those companies
- respective mutual funds. The Attomey General further alieged:

Bank of America...(i) set Canary up with a state-of-the-art electronic late
trading platform, allowing it to trade late in the hundreds of nmutual funds that
the bank offers to its customers, (i} gave Canary permission to time the
Nations Funds Family; (iii} provided Canary with approximately S300
million of credit to finance this late trading and timing, and (iv) sold Canary
the derivative short positions it needed to time the funds as the market

. dropped.. None of these facts were disclosed in the Nations Funds
prospectuses. In the process, Canary became one of Bank of America’s
largest customers. The relationship was mutually beneficial in that Canary
made tens of millions through late trading and timing, while the various parts
of the Bank of America that serviced Canary made millions themselves.

- 26, In connect_ion withaa éxamiﬁation ofactive trading of mutual fund shares_bythé.SE('}
and the Attomey General, Charles Sehwab received inguiries and subpoenals for doctments from
those agencies. |

‘. _ 57. Soon afterreceiving inquiries @d subpoenas from the SEC and the Attorney General,
Charles S_chw_ab. began to conduct an i_nciependcnt exami.naﬁ(.)n of mutual fund sﬁareholder trading
practices in the Excelsior Funds. |

- 28, 'On’];onerﬁber 14, 2003, Charles Schwab disclosed in its quarterly report ﬁléd on

_ Form 10-Q that it had uncovered evidence of impmpt;r mutual fund trading in both its supermarket
of funds and its Excelsior Funds, More specifically, Charles Schwab stated:

As with othet major fund companies in the United States and broker-dealers
that distribute mutual fund shares, affiliates of the Company are responding
to inquiries from federal and state regulators as part of an industry-wide
review of mutual fund trading, distribution and servicing practices. These
inquiries included examinations by the Securities and Exchange Commission -
of effiliates of CSC and USTC, and subpoenas issue to affiliates of USTC by
the New York State Attomey General. The Company is cooperating with
regulators and is conducting its own review of fund trading, distribution and
servicing practices at or through Company affiliates. Amongother things. the
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were permitted to engage in short-term trading of U.S. Trust’s Excelsior

Funds; and a limited mumber of instances at Schwab in which fund orders

may have been entered or processed after the 4:00 p.m. E.S.T. closing time

in a manner coatrary to Schwab policies. The Company’s investigation is

ongoing and the Company is taking steps to ensure compliance with its -
. policies on market timing and late trading. (Emphasis added.)

29. Additiona]ly, on October 15, 2003, The New York Times reported that “institutional
clients had profited from informal trading relationships, Whlch allowed them to trade in and out of
funds in its Excelsior fund family.” Additionally, The New York Times reported: “A spokeswoman

for U.S. Trust said ycéterday that

" (Emphasis added. }

30. Theactions ofthe defendants have harmed plaiﬁtiﬂ’, other Fund holders and the Fund.

In essence, the defendants’ actions of allowing market timing to occur have caused plaintiff’s

holdings and the Fund to be diluted in value.‘

31. " The prospectuses issued by the Excelsior Defendants were false and mjsleading

because they stated that there were protections: ag_ainst timing, ' The Excelsior Mutual Funds’

- Prospectuses states: “In order to protect other olders, wemay limit your exchanges to no more

than_six pe T reject an € e if we deern that such exchan ould not be in the

" interests of a Fraud or its shareholders. This limitation s not intended to limit a shareholder’s right

to redeem shares. Rather, the limitation is intended to curb short—tgm. trading.” (Emphasis added.)

32.  Giventhat Charles Schwab and U.S. Trust allowed market timing of its funds to occur
by no less than its founders, its prospectuses were false and misleading because they failed to

disclose the following: (a) that defendants had emtered into lawful agreements aliowing Doe
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Defendants to time its trading of the Excelsior Funds shares; (b) that, pursuant to those agreements, .

. the Doe Defendants regularly timed the Excelsior Funds; (c) that, contrary to the representations in -

the Prospectuses, Charles Schwab and U.S. Trust only enforced their policy against frequent traders
seleétively; (d) that the defendants regularly allowed the Doe Deféndants to eng&ge in trades that

were disruptive to the efficient ménagemg:nt of the Excelsior Funds and/or incieased the Excelsior

‘Funds’ costs; thereby reduﬁng the Excelsior Funds actual performzmce;.ahd (e).the Prospectuses

failed to disclose that, pursuant to the unlawful agreements, the Doe Defendants benefitted |
ﬁnaxiciﬂl? at the expense of Excelsior Funds’ im'icﬁtors including plaintiff, other Fund ht;lders and
the Fund ifself | |

33.  Atall relevant times, the Excelsior Defendants mansged the Excelsior Funds and
controlled and was r&ppnsiﬁjc for the day-to-day op‘_eraﬁon of the Excelsior Funds,

34. ' Mamgexﬁent companies make their pr-oﬁt from fees they charge the funds for
ﬁnémci'ai_ advice and other services. These fees are typically a percentage of the assets in the fund,

so the more assets in the family of funds, the more money the manager makes. Timers frequently '

offer managers more assets in exchange for the right to time. Fund managers, such as the Excelsior

~ Defendants, have succumbed to temptation and allowed innocent investors in targeted funds to be

hurt in exchange -for additional money in their own pockets in the form of highpr management fees
and other illicit payments or benefits. |

35.. Fund mangers typicallyhave tﬁepower simply o reject timed purchases. Many funds
have also instituted short-term tradiﬁg fees (“early redemption fees’) that effectively wipe out the
ar_l')iu'age that timers exploit. Generally, these fees go directly into the affected fund to reimburse it

for the costs of short term tmdmg. In addition, fund managers are required to update NAVs at'the '

10




end of the day in New York when ther-e have been market moves that might render the NAV stale.
This is called giving the.fund a “fair value.” It eliminates the timer’s arbitrage. ‘As fiduciaries for -
the.i.r investors, mutual~ fund maunagers are obligea t.o do their best to use the§e v;reapons to protect
their customers from the dilution that timing canses.

36 Mutual Funds_ are meant to be long-term investments and are therefore the favored
savings vehicles for xfnany Americans’ retirement and college funds. Unbeknownst to in;'estors,
defendants enéaéed in fraudulent and wrongful schemes that enabled certain favored investors to
reap many millions of dollars in profit. At the expense of Excelsior Funds’ investors, inc;hiding
plaintiff f;nd the other Fund holders, through secret and illegal after-hours trading and timed trading.

. In exr;ha.ngc for allowing and facilitating this improper conduct, the Excéls_i or Defendants recetved .
_substantial Fees and other rcmunerati(;n t;or themselves and their affiliates to the detriment of
ﬁlainﬁﬁ and 6!her Fund holders who knew nothix;g of these illicit arrangements. Specifically, the
_E)gcelgio; Defendants profited from fees charged to the Excelsior Funds that were raeasured as a‘
percentage of the fees under management. _ |
DEMAND EXCUSED ALLEGATIONS

37 The plainti{f has not made d.cmand upon ﬂle,'l"i'ustees of the Funid to bring an action
against the Excelsiﬁr Defendants, or any other culpable parties to remedy such wrongdoing,

o 38 'Demand upon the Trustees is excused because novsuch demand is required for the
plaintiff to assert a federal claim under Sec§i0|.1 36(b) of the Investment Company Act, 13 U.'S..C.
§ _80a-3 5(b), for breach of fiduciary duty in connection with tl‘ae compensation and oth.er‘paymmts

paid to the Excelsior Defendants.
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39.  Demand upon the Trustees is also excused because the unlawful 'acts and practices
alleged herein are not subject to the protection of any business judgment rtde and could rn_ot be -
ratified, approved, or qondoned by disintcrested and informed directors under any circumstances.

40.  Demand upon the Trustées i3 also excused because the ﬁnlawﬁll acts and practices
alleged herem involve self-dcalmg onrthe pan of Excelsior Defendants and its duectors and ofﬁcers, -
who manage and contro] the day-to-day aﬂ'mrs of the Fund.

41.  Demand upon the Trustees is also excused because the Trustees of the Fund dre atl

hand-picked by the Excelsior Defendants’ management, and thus owe their positions as well as their

loyalties sblély to the Excelsior Defendants’ management and lack sufficient indepe'nden&e_ to

exercise business j\idg;ment. Because the Trustees oversee all of the Excelsior Funds, the Trustees

derive substa.nt:al revenue a.nd other bcneﬁts for their services.

4_#2. | Fmally, demand upon the Trustees is excused because such demand would be futlle
The mﬂawﬁzl acts and practms al]eged herem have been the subject of an intense mveshgahon by
the Attomey General of the State of New Yoﬂc for some time. Consequently, the Trustees of the
Fund already have been mformed of the wrongdoing alleged herein and have faﬂed and refused to
take appropriate action to recover damagcs for the Fund. No shareholder demand could or wpuld
prompt thedirectors to take action if the New York Attormney General’s investi_gaﬁon did»not. ;

COUNTI | _
Violation Of Section 36 Of The Investment Qo.mgagg
43.  Plaintiffincorporates Ey reference the paragraphs above asifset forth herein atlength.
44,  Pursuant to secﬁon 36 of the Investment Company Act, 15 U.S.C. § 802-35(b), the

investraent adviser of a mutual fund owes to the mutual fund and its shareholders a fiduciary duty ‘
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with respect to its receipt of oompensaﬁon for services or payments of any material nature, paid by
the_lrﬁut‘ual fund orits shuehold&s to such investment adviser Or any affiliated person.
~ 45.  Pursuant to Section 36(b) of tl_le Investment Company Act, 15 U;S.C. § 80a-315(b),
a ciw_n'l action may be brought by a mutual fund shareholder against an investment advise;or any
afﬁliated-person who has breached his or its fiduciary duty concerning such compensation or other
payments. |
| 46 | Under the Investment Compény Act, each of the Excelsior Defendants owed to the_
Fund and its sharehoiders'the dutj( to refrain ﬁ'om cbarging or collecting excess compensation of
other payments for.smices in order to preserve the funds’ property and assets, owed the duty not
“to piaee their own financial interests above those of the Fund a_nd its shareholders, and owed the dﬁy
. of full and candid disclosure of all material facts thereto.
47. ., As alleged above, eac.zh ofthe Exccléiof ljeffmdants breached his or its ﬁdﬁciary duty
with respect to the recéipt of pomﬁensation or other payments from the Fund or its shareholders. |
48, By agreeing and/or conspiring with r_:enain parties to permit an&jor- cx_lcour;age these
p;mies to late trade and time certain Excelsior F: untis, the Excelsior Defendants placed theif own self-
interest in maximizing their compensation and other paymenfs over the interest of the Fund and its
shareholders.
49. By virtue of the foregoing, the defendants have violated Section 36(b) of the
{nvestment Company Act, 15 U.S.C. § 80a-35(b). |
. 50.  Asadirect gn'd proximaye result qf the Exceisior Defendants’ wrongﬁll‘conduct, the
-' assets and value (includiné the NAV) of the Fund have bt_aen r'e_du.ced and diminished and the

corporate aszets of the Funds have been wasted.
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COUNT I
Common Law Breach Of Fiduciary Duty

51. Plaiﬁtiff ir;corborates by reference the paragraphs above as if set forth herein at la;gth.
52.  Eachofthe Excelsior Defendants and the Trustee Defendants owed to the f‘und am__i
its shareholders the duty to exercise duz.: care and diligence i[; the management and administrétion .
of the affairs qf the fund and in the use and preservation of its property and aséets, and owed the &uty
' of full and candid disclosure of all material facts thereto. Further, the Excelsior Defendants and the
Trustee Defendants owed a duty to the Fund and its shareholders not to waste ﬁe funds’ éorporate
assets and not to place ﬂxeir.own p_exsoﬁal self-interest above the best interest of the Fund and its
shareholders. |
53. To cii_scharge those duties, the Excelsiorl)_gfendants and the Trustee Defendants were
mquired to ‘exercise prudent supervision over the management,'polic.ics, practices, coatrols, and
financial and corporate affairs of the Fund . ‘ .
54, A alleged above, each of the Excelsior Defendants and the Trustee Defendants
breached his or its fiduciary duty by recelving e);ces51ve compensation or payments in connection
wnh the late trading and timing schemes. |
55, As alleged above, each of the Excelsior Defendants and the Trustee Defendants also
breached his or its fiduciary duty to preserve and not to waste the assets of the Fund by pemutnng
or incurring excess charges and expenses-to the fumds in connection with the late uadmg and timing
schemes.
" 56.  Defendants john Doe Defendants, with full kuowledge of the Excelsior’Defe'ndants’ '

fiduciary duty to the Fund and its shareholders, and with full knowledge of the negative impact of
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their wrongdoing upon the assets of the Fund, conspired with and induced the Excelsior Defendants
to parti.cipate in the late trading z;nd timing schemes alleged herein and to breach their fiduciary
duties to the Fund and its shareholders by doing so. o

57. By agreeing and/or conspiring with the John Doe Defendants to permii .andfor
mwmaée theJ ohn. Doe Defendants to engage in late trading and timing, the Excelsior Defendants
and the Tmstex;. Ijeferidants placed their own self-interest in maximizing their fees, o‘ompe;xsation,
and other payments over the interest of the Fund and its shareholders.

58.  Asadirectand proximate result of defendants’ wrongful conduct, the assets e;nd value

(including the NAV) of the Funds have been reduced and diminished and the corporate assets of the

- Fund have been wasted.

WHEREFORE, plaintiff demands judgment agéi_nst the defendants jointly, severally; or

individually, as follows:

A awarding damages to the Fund against all defendants for all damages sustained as 2

 result of defendants’ wrongdoing, in amounts to be proven at trial, together with inperesji thereon;

B. awarding plaintiff his reasonable costs and expenses incurred in bringing this action,
including attorneys’ and experts’ fees; and -

C. such other relief and further relief as this Court may seem just and proper. -

15




r

MIKL&LBEMAED

Plaintiff hereby demands-a trial by jury on all Counts so triable.

Dated: New York, New York .

MarchZZ,, 2004

FARUQI & FARUQL, LLP

By: -M
Nadeem Farugi . / -
‘Shane Rowley
Antonio Vozzolo
David Leventhal

320 East 39™ Street
New York, New York 10016

" Telephone: (212) 983-9330

Facsimile: (212) 983-9331.

RUBIN & RUBIN, CHARTERED
Ronald B. Rubin

. Patrick C. Smith

Michae] A, Stodghill
One Church Street, Suite 301

_Rockville, Maryland 20850

Telephone: (301) 610-9700
Facsimile: (301) 610-9716

ROBBINS UMEDA & FINK, LLP
Brian I. Robbins . ‘
Jeffrey P. Fink :
1010 Second Avenue, Suite 2360
San Diego, CA 92101

Telephone: (619) 525-3990

Attomeys for Plaintiff
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VERIFICATION

" Richard Elliott states that he is the named plaintiffin this action; that he caused the
foregoing Complaint to be prepared on his behalf and dcrivativcly;. that he has read the foregoing
Verified Shareholder Derivative Complaint and knows the contents thereof and believes that the

statemients contained therein are true based upon, among other things, the investigation of his

counsel. _
%@ Z/ A § 03/19/04

" Richard Elliott . : ) _ Date




